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THE STRATEGIC USE OF EXPERTS AND THE “STUFF” THEY RELY UPON 

I. INTRODUCTION 

In many ways, the use of experts in the bankruptcy context is identical to the use of 
experts outside of bankruptcy.  Nevertheless, the use of experts in bankruptcy involves certain 
legal and practical considerations different from other forms of litigation.  For example, the fact 
that the vast majority of bankruptcy proceedings are tried to the bench rather than a jury, the 
accelerated timelines in bankruptcy, and the somewhat more common use of lay opinion 
testimony in bankruptcy proceedings.    

Bankruptcy Rule 9017 makes the Federal Rules of Evidence applicable to cases under the 
Bankruptcy Code.1  This rule applies not only to adversary proceedings, but to all contested 
matters as well.2  Bankruptcy Rules 7026 and 7037, dealing with the disclosure of expert 
testimony, likewise apply in adversary proceedings and in contested matters.3  Given the 
applicability of the Federal Rules of Evidence and the Federal Rules of Civil Procedure, and, 
consequently, the requirements of both, no discussion of the strategic use of experts in 
bankruptcy can begin without a brief discussion of the general use of experts. 

Part II and Part III of this article discuss the general requirements for the qualification 
and admission of expert testimony under the Federal Rules of Civil Procedure and the Federal 
Rules of Evidence, respectively.  Where possible, this discussion focuses on the issues within the 
context of bankruptcy.  Thereafter, Part IV of this article attempts to narrow the general into 
certain discrete and important issues that frequently arise with respect to the use of experts in 
bankruptcy. 

II. REQUIREMENTS IMPOSED BY THE RULES OF CIVIL PROCEDURE 

Bankruptcy Rules 7026 and 7037 apply in all adversary proceedings and generally in all 
contested matters.4  Rules 7026 and 7037 provide little more than that Rules 26 and 37, 
respectively, of the Federal Rules of Civil Procedure apply.5  Thus, the operative rules are Rules 
26 and 37, and much of the non-bankruptcy case law interpreting and applying these rules guides 
and controls the issues arising in bankruptcy litigation. 

A. DISCLOSURE REQUIREMENTS UNDER RULE 26 

1. Duty to Disclose Generally 

Rule 26 provides that, in addition to the other disclosures required by such rule, “a party 
shall disclose to other parties the identity of any person who may be used as trial to present 
evidence under Rule 702, 703, or 705 of the Federal Rules of Evidence.”6  “[T]his disclosure 
shall, with respect to a witness who is retained or specially employed to provide expert testimony 
in the case or whose duties as an employee of the party regularly involve giving expert 
testimony, be accompanied by a written report prepared and signed by the witness.”7  With 
respect to the contents of the expert report: 
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The report shall contain a complete statement of all opinions to be expressed and 
the basis and reasons therefore; the data or other information considered by the 
witness in forming the opinions; any exhibits to be used as a summary of or 
support for the opinions; the qualifications of the witness, including a list of all 
publications authored by the witness within the preceding ten years; the 
compensation to be paid for the study and testimony; and a listing of any other 
cases in which the witness has testified as an expert at trial or by deposition 
within the preceding four years.8

The purpose of Rule 26 is to prevent unfair surprise and dilatory litigation tactics.9  Thus, 
“[t]he test of a report is whether it was sufficiently complete, detailed and in compliance with the 
Rules so that surprise is eliminated, unnecessary depositions are avoided, and costs are 
reduced.”10  Similarly, the Fifth Circuit has held that the primary purpose of the Rule 26 expert 
report  “is to permit the opposing party to prepare an effective cross-examination.”11  A side- 
benefit is that the expert report better enables the court to consider the qualification and 
admissibility of the expert’s opinions pursuant to its gate keeping duties.12

The test for whether an expert report is adequate is broad and discretionary.  The 
disclosure of information considered by the expert, for example, goes beyond mere information 
that the expert used in the formation of his opinion, but includes also “those documents reviewed 
by the expert[]” that may not have directly contributed to the expert’s opinion.13

2. Testifying v. Consulting Expert 

Generally speaking, a party need not provide Rule 26 disclosures concerning the opinions 
of a consulting expert.14  This results from the language of Rule 26 itself, which speaks in terms 
of disclosure of “expert testimony.”15  However, this rule is not absolute, especially in the case of 
a testifying expert that relies or ‘considers’ the opinion of the consulting expert because Rule 26 
mandates the disclosure of “the data or other information considered by the [expert] witness. “16  
Thus, when the testifying expert’s testimony or opinions are based on the opinion of a consulting 
expert, the expert report must include such consulting expert’s opinion (and facts underlying it) 
or the party seeking to introduce the expert testimony may  face the possibility of the exclusion 
of such testimony based on the lack of disclosure under Rule 26.17

This same principle generally applies to the assistants of a testifying expert.  The expert’s 
assistants normally need not testify to qualify the expert or his opinion.  However, “[t]he 
opposing party can depose [the assistants] in order to make sure they performed their tasks 
competently; and the expert witness can be asked at his deposition whether he supervised them 
carefully and whether relying on their assistance was standard practice in his field.”18  Discovery 
concerning assistants becomes more pertinent the more that the assistants participate as 
consulting experts, i.e. where the assistants employ “professional judgment.”19  Because Rule 26 
disclosures should be broad, it may therefore be appropriate in certain situations to include in the 
expert report the work and opinions formed by the expert’s assistants.  Otherwise, the party 
offering the expert testimony runs the risk of an objection to admittance (and possible exclusion) 
of such testimony under Rule 37 because the testifying expert relied on and considered the 
opinions of a de facto consulting expert, thereby giving rise to the requirement of disclosure 
under Rule 26.20
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3. Duty to Supplement 

Not only must a party comply with Rule 26 disclosures initially, but Rule 26 imposes a 
continuing obligation on such party to adequately supplement its initial disclosures.21  Thus, a 
party must supplement its Rule 26 disclosures “if the party learns that in some material respect 
the information disclosed is incomplete or incorrect and if the additional or corrective 
information has not otherwise been made known to the other parties during the discovery process 
or in writing.”22  Additionally,  

With respect to testimony of an expert from whom a report is required under 
subdivision (a)(2)(B) the duty extends both to information contained in the report 
and to information provided through a deposition of the expert, and any additions 
or other changes to this information shall be disclosed by the time the party’s 
disclosures under Rule 26(a)(3) are due.23

One scenario where this issue arises is during the deposition of the expert which, given 
the expedited timelines in bankruptcy, may take place shortly before trial.  At the deposition, the 
expert could testify as to a completely new opinion – one not disclosed in the expert’s report.  As 
discussed in greater detail below, the possibility exists that the expert will not thereafter be 
permitted to testify as to the new opinion at trial.24  Thus, the lesson is that not only must counsel 
be aware of the continuing duty to supplement the expert report, but counsel must make his 
expert aware of this duty and, accordingly, instruct the expert to contact counsel as soon as the 
expert forms a previously undisclosed opinion so that counsel may take the necessary steps to 
supplement the expert’s report before any prejudice may result to the opposing party. 

Additionally, since one of the purposes of the expert report is to enable the opposing 
party to prepare a rebuttal of the expert’s opinion, opposing expert witnesses frequently review 
each other’s reports.  Sometimes, this may involve the consideration or consultation by the 
expert of additional reference materials, or the undertaking of additional experimentation.  
Because such consideration and experimentation is subject to disclosure in the expert’s report, 
counsel should instruct his expert to supplement his report if the expert has consulted additional 
references or undertaken additional experimentation after the preparation of his initial report. 

4. Duty to Disclose Lay Opinion Testimony 

Rule 26 does not require the disclosure of lay opinion testimony admitted under Rule 701 
of the Federal Rules of Evidence.25  Frequently, a party will attempt to introduce lay opinion 
testimony under Rule 701 within the guise of an expert opinion, and will use such testimony to 
assail the opinion of an expert qualified under Rule 702.  In such a scenario, the practical effect 
may be that lay opinion is de facto expert opinion testimony, only that the manner of 
qualification is different.  The weight to be accorded to the lay opinion will be weighed against 
the weight to be accorded a true expert opinion. 

How, then, is counsel to prepare in advance for analyzing, for example, the debtor’s 
opinion  on the value of his farm?  The debtor need not provide a report from which counsel may 
learn that the debtor, e.g., consulted local newspapers and talked to local realtors on the sale of 
neighboring farms.  Yet, the expert refuting the lay opinion will need this information in advance 

3 



 

to properly show, for example, that neighboring farms sold for only 75% of the advertised price, 
or that the neighboring farms came with oil leases which affected their values.  The true expert 
may form an opinion that a recent five year drought has lowered the value of the debtor’s land.  
This may be so self-evident to the expert that he hardly prepares himself for the reasons and 
responses as to why drought lowers land values.  Yet the debtor will have the benefit of knowing 
the expert’s opinion in advance from the expert’s report.  The debtor may then testify that the 
drought has actually not affected the value of his land because the land in question is good for 
growing some crop that is viable in a semi-arid environment.  Suddenly, in the middle of a 
hearing, opposing counsel and his expert may find themselves being forced to refute this 
assertion, yet the expert is an expert on valuation, as opposed to agriculture.  How can the 
expert’s general testimony withstand the debtor’s thirty years of experience in farming and his 
B.S. in agriculture, especially when the debtor delves into farming terminology, historical yields, 
etc. 

Counsel must always be prepared for the use of lay opinion testimony by seeking proper 
discovery through means other than reliance on an expert report.  Instead of merely asking in an 
interrogatory the debtor’s opinion as to the value of the farm, counsel may wish to consider 
elaborating and also asking discrete questions as to how the debtor arrived at his opinion.  In 
effect, counsel must be aware that pseudo-expert testimony may be given with no prior 
disclosure or warning, and must always prepare for such contingency by resorting to the full use 
of discovery to extract a de facto expert report from the lay witness. 

B. PROCEDURAL REQUIREMENTS UNDER RULE 26 

The expert report must be in writing, and must be signed by the expert.26  Similarly, a 
supplement to the expert report must be in writing.27  If a discovery plan that varies the 
requirements of Rule 26 applies, then such plan controls notwithstanding the provisions of Rule 
26.28  In the absence of a discovery control plan, the initial expert disclosures are due on or 
before ninety days before the trial date “or the date the case is to be ready for trial.”29  If the 
expert opinion is intended solely to contradict or rebut evidence on the same subject matter 
identified by the opposing party in its expert report, the initial expert report is due within thirty 
days after the opposing party provides its expert report.  A supplement to an expert report must 
be made by the time that disclosures under Rule 26(a)(3) are due, typically within thirty days of 
trial.30  Expert reports “must not be filed [with the court] until they are used in the proceeding or 
the court orders filing.”31

The expert report “must be detailed and complete” so as “avoid the disclosure of sketchy 
and vague expert information.”32  Thus, a report that includes no substantive opinions but instead 
only includes the subjects that the expert “intend[s] to research and to discuss at trial” may be 
inadequate.33  Similarly, a short statement of the opinion to be provided at trial is inadequate if it 
fails to state the bases for such opinion and the information considered in arriving at such 
opinion.34  Moreover, the expert report may not take the form of a preliminary report – the report 
must be “complete and detailed.”35  Nor, for that matter, may the party offering the expert 
opinion rely on subsequent testimony, rebuttal testimony, and supplements to the report: “[t]he 
purpose of rebuttal and supplementary disclosures is just that – to rebut and to supplement” an 
already adequate report.36
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C. POTENTIAL CONSEQUENCES UNDER RULE 37 FOR FAILING TO DISCLOSE  

 It should be noted that, while Rule 26 imposes various duties to disclose expert 
information and to supplement such information, Rule 26 includes no mechanism for the 
enforcement of such requirements or for addressing violations thereof.  Rule 37 provides 
appropriate remedies: 

A party that without substantial justification fails to disclose information required 
by Rule 26(a) or 26(e)(1), or to amend a prior response to discovery as required 
by Rule 26(e)(2), is not, unless such failure is harmless, permitted to use as 
evidence at a trial, at a hearing, or on a motion any witness or information not so 
disclosed. In addition to or in lieu of this sanction, the court, on motion and after 
affording an opportunity to be heard, may impose other appropriate sanctions.37

The most severe sanction contemplated by Rule 37 is the exclusion of the expert’s testimony 
from trial.  However, as provided for in Rule 37, and as recognized by the Fifth Circuit, expert 
testimony may not be excluded if the failure to disclose under Rule 26 is harmless.38  If a party 
has in fact failed to adequately comply with Rule 26, it is that party that bears the burden of 
proving that such failure was harmless.39  Unless the party meets this burden, “exclusion under 
Rule 37(c)(1) is automatic and mandatory.”40  

The Fifth Circuit looks to the following four factors in determining whether a violation of 
the disclosure requirements of Rule 26(a) is harmless under Rule 37: (1) the importance of the 
evidence; (2) the prejudice to the opposing party of including the evidence; (3) the possibility of 
curing such prejudice by granting a continuance; and (4) the explanation for the party’s failure to 
disclose.41  While a finding that a failure to disclose was not harmless suggests that exclusion is 
mandatory, the issue of whether or not a failure to disclose is harmless, as guided by these 
factors, is itself reviewed for an abuse of discretion.42  Thus, given the discretion involved, it is 
imperative upon the party seeking exclusion to argue, above all else, that the failure to disclose 
prejudiced such party.  Indeed, a review of published opinions suggests that, notwithstanding the 
burden of proof and the various applicable factors, courts look first and foremost to whether 
prejudice resulted, and it appears that courts are unlikely to exclude evidence in the absence of 
such prejudice.43   

Additionally, counsel must be aware that courts appear not to tolerate inaction in reliance 
on the potential for exclusion.  Although a failure to disclose may have initially been prejudicial, 
if sufficient time has elapsed since counsel discovered the required information, and counsel has 
taken no action thereon in the belief that counsel will be permitted to exclude testimony, counsel 
may find that the testimony will be permitted despite his objection because the prejudice may 
have been cured.44  For example, in Harvey v. District of Columbia, a party provided an expert 
report which the district court described as being “woefully inadequate under Fed. R. Civ. P. 
26(a)(2)(B).”45  The report in question consisted of little more than a brief and conclusory 
paragraph.  However, the opposing party failed to comply with the scheduling order, which 
required the parties to “meet and confer regarding all discovery disputes.”46  Furthermore, the 
opposing party waited until the day before the expiration of the discovery deadline to object to 
the expert’s testimony.  The combination of these two failures by the objecting party led the 
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court to allow the expert testimony notwithstanding the obvious failure of the other party to 
comply with Rule 26.47  

D. WORK-PRODUCT PRIVILEGE ISSUES 

1. Work-Product Privilege Generally 

The modern version of the work-product privilege is set forth in Rule 26(b)(3), which 
provides that: 

a party may obtain discovery of documents and tangible things . . . and prepared 
in anticipation of litigation or for trial by or for another party or by or for that 
other party’s representative (including the other party’s attorney, consultant, 
surety, indemnitor, insurer, or agent) only upon a showing that the party seeking 
discovery has substantial need of the materials in the preparation of the party ‘s 
case and that the party is unable without undue hardship to obtain the substantial 
equivalent of the materials by other means.48

“The purpose of the work product privilege is to further the interests of clients and the cause of 
justice by shielding the lawyer’s mental processes from his adversary . . . the work product 
privilege looks to the vitality of the adversary system rather than simply seeking to preserve 
confidentiality.”49  While the privilege is perhaps primarily concerned with the work product of 
the attorney, the privilege applies to all documents “prepared in anticipation of litigation.”50  
However, “[w]ork product only protects documents produced by or for an attorney preparing for 
litigation.”51

2. Testifying Expert 

Rule 26 states simply that a “party may depose any person who has been identified as an 
expert whose opinions may be presented at trial.”52  The testifying expert, therefore, has no 
work-product privilege.  Moreover, “documents and information disclosed to a testifying expert 
in connection with his testimony are discoverable by the opposing party whether or not the 
expert relies on the documents and information in preparing his report.”53  Numerous courts have 
concluded that this same principle applies to otherwise privileged information: if the testifying 
expert considers otherwise privileged information, such information generally looses its privilege 
whether work-product privilege or core privilege (i.e. attorney-client).54  

As explained by one bankruptcy court: 

[D]isclosure of information to an expert witness assumes that privileged or 
protected material will be made public and effectively works as a waiver the 
attorney-client privilege. . .  Rule 26(a)(2)(B) requires disclosure not only of work 
product but also other privileged or protected material, supplied by the party to its 
testifying expert. Even the courts requiring the expert witness to have actually 
reviewed the materials before they are subject to the discovery rule, put the 
burden on the party resisting discovery to prove that the expert witness did not 
read or review any of the materials. . .  Courts must be careful to not allow the 
testifying expert’s opinion to be a conduit for the attorney’s opinion or allow the 
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testifying expert to be influenced by the attorney or non-testifying experts. 
Without discovery of these types of materials, there would not be the opportunity 
for a full and fair cross-examination of the expert witness.55

The lesson for counsel is to always remain on guard about the information that is provided to a 
testifying expert lest such information lose its privileged status.  Moreover, because the 
bankruptcy judge is typically the trier of fact, a motion that relates to whether a privilege applies 
will be heard by the bankruptcy judge, who will then possibly review the privileged information 
as part of the determination as to whether or not the privilege applies, the effect of which may be 
the disclosure of the privileged information to the fact finder irregardless of the judge’s ruling on 
the privilege issue.  

3. Consulting Expert 

Unlike with a testifying expert, Rule 26(b)(4)(b) generally extends the work-product 
privilege to the work of a consulting expert, thereby rendering information about a consulting 
expert generally non-discoverable.  In pertinent part, Rule 26(b)(4)(b)  provides that a party may:  

discover facts known or opinions held by an expert who has been retained or 
specially employed by another party in anticipation of litigation or preparation for 
trial and who is not expected to be called as a witness at trial . . . only upon a 
showing of exceptional circumstances under which it is impracticable for the 
party seeking discovery to obtain facts or opinions on the same subject by other 
means.56

Initially, there is some disagreement as to whether the Rule 26 privilege is a work-product 
privilege: “Rule 26(b)(4)(B) is unrelated to the work product privilege.  The Rule protects 
discovery of information held by non-testifying experts for reasons entirely independent of the 
work product doctrine.”57  Whether or not this is accurate is irrelevant; clearly, Rule 26 generally 
protects from discovery the work of a consulting expert. 

The purpose of this rule is to prevent a party “from building his case on the diligent 
preparation of his adversary.”58  Furthermore, “[t]he rule is intended to allow litigants to consult 
experts in order to evaluate a claim without fear that every consultation with an expert may yield 
grist for the adversary’s mill.”59  Nevertheless, as stated by the text of the rule itself, the work-
product privilege with respect to a consulting expert is not absolute; discovery of the privileged 
information may be available upon the requisite showing being satisfied.  While the burden that 
must be met in order to meet the ‘exceptional circumstances’ exception is great, the burden may 
be met where the object or condition observed by the consulting expert in arriving at his opinion 
has changed considerably and is no longer observable by another expert,60 or where the cost of 
reconstructing particular circumstances would be so high that it would be unduly burdensome or 
judicially prohibitive.61

However, even if a court finds that exceptional circumstances exist, the rule is permissive 
as opposed to mandatory.  In other words, the court need not permit discovery of the consulting 
expert’s data.  To this end, some courts have identified several factors that may be used to 
determine whether discovery should be permitted, including: (1) the interest in allowing counsel 

7 



 

to obtain the expert advice they need in order to properly evaluate and present their client’s 
positions without fear that every consultation with an expert may be used as ammunition by the 
opponent; (2) the view that each side should prepare its own case at its own expense; (3) the 
concern that it would be unfair to the expert to compel testimony and that experts might become 
unwilling to serve as consultants if they suspected their testimony would be compelled; and (4) 
the risk of prejudice to the party who retained the expert as a result of the mere fact of 
retention.62

Additionally, as with privileges in general, the work-product privilege may be waived.  
As discussed earlier, a testifying expert must disclose the information considered by such expert, 
and the documents and information disclosed to such expert are generally discoverable.63  Thus, 
if the testifying expert considers the report or opinion of a consulting expert in connection with 
his own expert opinion, the work-product privilege normally accorded the consulting expert is 
waived and information about him and his opinion becomes discoverable.64

Finally, there is some disagreement regarding whether a consulting expert, who is an 
employee of the party, can qualify for the work-product privilege.  The problem concerns Rule 
26’s application of the privilege to an expert “who has been retained or specially employed . . . in 
anticipation of litigation or preparation for trial.”65  Thus, in In re Shell Oil Refinery, the 
defendant utilized in-house experts to investigate an accident to assist in its defense, and then 
resisted attempts to obtain discovery concerning such in-house experts arguing that they were 
consulting experts.66  The court held that whether an expert has been retained or employed in 
anticipation of litigation is an issue that must be decided on a case-by-case basis.67  In re Shell 
Oil concluded that the experts in question were retained within the requirements of Rule 26, and 
that, consequently, the work-product privilege applied.  The court based its decision on its 
findings that: (1) the employees were engaged by the defendant’s outside attorneys to assist in 
the defense; (2) the employees prepared preliminary reports at the direction of the defendant’s in-
house legal department; (3) copies of the reports were provided only to the defendant’s outside 
attorneys; and (4) although the employees might have studied the issues anyway as a part of their 
jobs, their jobs did not usually include litigation assistance.68

4. Waiver of Privilege 

The work-product privilege can be waived.  As discussed above, the privilege may be 
waived if a testifying expert considers and relies upon the work of the consulting expert in 
forming his own opinion.  Disclosure of work product to the testifying expert, however, is not 
the only way to waive the privilege: “[w]aiver of work-product protection results where, because 
of the circumstances surrounding disclosure to another, it is likely that the contents of the work-
product are no longer secret or it would be an abuse of the doctrine to keep them secret.”69  This 
does not mean that all disclosures of work product result in waiver.  If the disclosure is made to a 
co-party in furtherance of a joint strategy, for example, and if such disclosure is not otherwise 
“inconsistent with maintaining secrecy against opponents,” the work-product privilege will 
continue to protect the disclosed information from discovery by the opponent.70   

However, when the disclosure is made to one adversary, the work product privilege 
generally does not protect the otherwise privileged information from discovery by other 
adversaries – including future adversaries.71  Waiver of work product may also result where a 

8 



 

party fails to timely object to discovery of the privileged information.72  As explained by one 
court, “when notified of defendants’ intention to depose [plaintiff’s consulting experts], plaintiff 
failed to move for a protective order. She thus waived her right to rely on the restrictions of Rule 
26(b)(4)(B).”73  Clearly, counsel should not merely ignore a request for discovery of information 
to which privilege applies in the belief that the privilege requires no response to such request.  
Instead, counsel should immediately move for a protective order or undertake such other action 
as will prevent a waiver not only of the privilege, but also of the ability to object. 

Moreover, the work-product privilege applies to discovery, as opposed to testimony or 
the admissibility of privileged information: “[t]he rule does not address itself to the admissibility 
at trial of the testimony of such an expert which is elicited by the opponent.”74  Thus, if a party 
intentionally or inadvertently waives a work-product privilege, such party will not thereafter be 
able to prevent the admission of written evidence or testimony that may initially have been 
protected from discovery as work product.75  

E. PAYMENT OF FEES 

Typically, the party retaining the expert pays for the expert’s fees and costs.  However, 
pursuant to Rule 26(b)(4)(C)(i), a party’s expert is entitled to a “reasonable fee” for time spent to 
responding to a discovery request unless “manifest injustice would result.”  Thus, for example, a 
debtor may be required to reimburse a creditor’s expert for the debtor’s Rule 2004 examination 
of the expert.76  The reasonableness of the expert’s fees, when such fees are to be paid by the 
opposing party under Rule 26, is guided by the following factors: (1) the witness’ area of 
expertise; (2) the education and training that is required to provide the expert insight that is 
sought; (3) the prevailing rates for other comparably respected available experts; (4) the nature, 
quality and complexity of the discovery responses provided; (5) the cost of living in the 
particular geographic area;  and (6) the expert’s fee arrangement with the party that originally 
retained him.77

Additionally, Rule 26(b)(4)(B) permits a party to compel discovery concerning a 
consulting expert in exceptional circumstances, in which case such party may be required (unless 
manifest injustice would result) to “pay the other party a fair portion of the  fees and expenses 
reasonably incurred by the latter party in obtaining facts and opinions from the expert.”78

In the event that the court appoints an expert under Rule 706 of the Federal Rules of 
Evidence, the rule provides for the payment of such expert’s fees “by the parties in such 
proportion and at such time as the court directs, and thereafter charged in like manner as other 
costs.”79  While the precise proportion of such expert’s fees to be borne by a party is 
discretionary, it should be noted that a bankruptcy court may tax the court-appointed expert’s 
fees against a losing party as otherwise permitted by federal law.80  

III. REQUIREMENTS IMPOSED BY THE RULES OF EVIDENCE 

A. PURPOSE OF EXPERT OPINIONS 

The rules generally provide that “[a] witness may not testify to a matter unless evidence 
is introduced sufficient to support a finding that the witness has personal knowledge of the 
matter.”81  The only way for a witness who does not have personal knowledge to testify is if such 
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witness qualifies as an expert.  Similarly, a witness is normally precluded from testifying in the 
form of an opinion, unless the opinion qualifies as a lay opinion based on “the perception of the 
witness.”82  Thus, only an expert may testify in the form of an opinion that is not based on 
personal knowledge. 

Additionally, as contemplated by Rule 702 of the Federal Rules of Evidence, the purpose, 
indeed the prerequisite for the admission, of expert testimony is to “assist the trier of fact to 
understand the evidence or to determine a fact in issue.”83  Thus, as stated by the Supreme Court, 
one of the purposes of expert testimony is to explain for the fact finder issues outside of common 
knowledge, i.e. scientific, technical, and other specialized knowledge outside of the average 
person’s common sphere of knowledge and understanding.84  

In many instances, the purpose of expert testimony in bankruptcy is the same as the 
purpose of such testimony outside of bankruptcy, since bankruptcy courts will frequently 
adjudicate otherwise non-bankruptcy causes of action that may require expert testimony.  There 
are, however, issues peculiar to bankruptcy which frequently require the use of expert testimony 
as part of a party’s burden of proof, since such party cannot meet its burden through the use of 
non-expert testimony.  For example, issues concerning present value and feasibility within the 
plan confirmation process are both: (1) issues that are not susceptible to personal knowledge; (2) 
highly technical issues; and (3) subjective issues which an expert can apply significant 
knowledge and skill to provide the most accurate, albeit subjective, opinion. 

B. PERMISSIBLE BASES OF EXPERT OPINIONS 

1. Basis for Formation of Expert Opinion 

Rule 702 of the Federal Rules of Evidence sets forth the general rule for the admissibility 
of testimony by an expert witness: 

If scientific, technical, or other specialized knowledge will assist the trier of fact 
to understand the evidence or to determine a fact in issue, a witness qualified as 
an expert by knowledge, skill, experience, training, or education, may testify 
thereto in the form of an opinion or otherwise, if (1) the testimony is based upon 
sufficient facts or data, (2) the testimony is the product of reliable principles and 
methods, and (3) the witness has applied the principles and methods reliably to 
the facts of the case.85

Rule 702 may initially be broken down into two separate inquires: first, will the expert 
testimony assist the trier of fact; and second, is the expert testimony sufficiently reliable to 
permit presentation thereof to the trier of fact.  These two issues are similar, i.e. if the expert 
testimony is unreliable, it will not assist the trier of fact. 

The qualification of an expert requires that the expert has specialized knowledge or skill 
above that of the average person which qualifies him to explain an issue or a fact and to render 
an opinion on such issue or fact.  With the Supreme Court’s test for the qualification of an expert 
as pronounced in Daubert and its progeny (as discussed below), the issue has perhaps moved 
somewhat away from the personal ‘worth’ of the expert, meaning the achievements and 
professional and academic standing of the expert, to an emphasis on the reliability and honesty of 
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the expert’s methodology and analysis.  The issue of the expert’s ‘worth’ now involves primarily 
the weight to be accorded the expert’s opinion.  Nevertheless, whether explicit or implicit, and 
whether going to qualification or weight of opinion, an expert’s status is important and at times 
crucial. 

As an example, how can one who has never heard of post-modern art form an ‘expert’ 
opinion on the monetary value of a post-modern painting?  He need not be an expert in art to 
open a book on recent sale prices for the painters’ similar paintings.  This would be an example 
of methodology which, presumably, may qualify the person to offer his opinion on the value of 
the painting notwithstanding his lack of knowledge concerning the underlying subject matter.  
While such an opinion may be admissible, conversely, is the opinion of a renowned expert on 
post-modern art as to the value of the painting admissible when the expert merely testifies that x 
is his opinion of the value because that is the price that he would pay for the painting, without 
being able to justify such an opinion on any proper or objective methodology?86

While parties frequently look solely to Daubert on the issue of the qualification of an 
expert – and while Daubert is certainly crucial to such issue – parties should not forget that the 
personal qualifications of the witness may be equally as important.  As explained by one court, 
“[i]f the trial court determines that the expert is qualified in the relevant field, then the court must 
exercise its gate-keeper function as provided in Daubert and Kumho Tire.”87  Regardless, it is 
clear that a court may refuse to qualify an expert if the expert is not personally qualified (i.e. 
able) to render a reliable opinion:  

The Court finds that O’Donnell does not possess the qualifications to render a 
causation opinion in this case. Although he holds himself out as a doctor and a 
pharmacologist, he has never earned an M.D., a Ph.D., or any degree in 
pharmacology. In fact, his only claim to the title of doctor is based upon the 
completion of a one-year ‘Pharm.D.’ program in 1971. O’Donnell admits that he 
took just one course related to pharmacology during his year-long Pharm.D. 
program.  Although he is listed as an Assistant Professor of Pharmacology at the 
Rush Medical College, he offers only a single class there as an unpaid, volunteer 
lecturer, spending roughly a half-day a week in connection with the job. The class 
. . . can hardly be described as primarily scientific or pharmacological in nature.88

Thus, the basis of an expert’s opinion is important not only in the sense of methodology, 
but also in the sense of the personal qualifications of the expert.  Rule 702 provides that “a 
witness qualified as an expert by knowledge, skill, experience, training, or education, may 
testify” in the form of an opinion if the witness has applied appropriate methodology.89  Rule 
702 makes it clear that a witness need not have advanced post-graduate degrees to qualify as an 
expert.  Rather, a witness may be qualified under Rule 702 if the witness has specialized 
knowledge, skill, etc., obtained through practical experience: “defendants would have us ignore 
the fact that Evidence Rule 702 permits expert testimony although the source of the witness’  
expertise is not limited in the formal ways sought to be emphasized by defendants – instead that 
Rule expressly refers to a witness’ expertise acquired by knowledge or experience or training as 
well . . . defendants can of course attempt to discount the weight of that testimony  through 
appropriate cross-examination and argument to the jury.”90
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2. Admissibility of Underlying Data Used by Expert 

Rule 705 of the Federal Rules of Evidence provides that an expert may testify in the form 
of an opinion without first testifying as to the underlying data used by the expert, but that the 
“expert may in any event be required to disclose the underlying facts or data on cross-
examination.”91  The underlying facts or data used by the expert generally need not themselves 
be admissible.92  Rule 705, therefore, creates the potential that otherwise inadmissible evidence 
will be de facto admitted into evidence when testified to by the expert. 

This, of course, is an issue that is most relevant in jury trials.  Yet, in a jury trial, a judge 
may take certain steps to prevent contamination of the jury through the introduction of 
inadmissible evidence, such as by removing the jury from the courtroom while the expert 
testifies on voir dire.  The vast majority of trials in bankruptcy courts are tried to the bench, 
where the judge has no alternative but to hear potentially inadmissible evidence within the 
context of ruling on the experts’ qualification.  The judge may have greater ability than the jury 
to ignore evidence that he knows to be inadmissible, but, hearing certain inadmissible evidence 
may tip the balance in one’ s mind so that, without relying on the inadmissible evidence per se, 
one may nevertheless either consciously or unconsciously use such inadmissible evidence in 
reaching a conclusion.  Worse yet, the inadmissible evidence could help explain certain 
admissible evidence so as to make the admissible evidence clearer and perhaps more compelling.  

Fortunately, while this is certainly a concern, bankruptcy judges tend to be mindful of the 
rules and especially vigilant when it comes to ignoring inadmissible evidence.  Unfortunately, 
there is precious little that bankruptcy litigators can do to counteract any concern that the 
bankruptcy judge may be tainted by inadmissible evidence.  One suggestion is to file expert 
related objections as early as possible, and attempt to have them heard well before trial so that 
the judge will hopefully not recall much of the expert’s testimony or underlying facts by the time 
that trial commences.  Furthermore, while the expert is permitted to rely on inadmissible 
evidence in forming his opinion, this is true only if such inadmissible evidence is “of a type 
reasonably relied upon by experts in the particular field in forming opinions or inferences upon 
the subject.”93  Accordingly, counsel may find it useful to begin any examination concerning 
inadmissible evidence with the question not of what such evidence is, but with whether such 
evidence, whatever it is, is relied upon by experts in the particular field.   

Additionally, while “[a]n expert is permitted to disclose [inadmissible evidence] for the 
limited purpose of explaining the basis for his expert opinion,” the expert is not permitted to 
disclose such inadmissible evidence “as general proof of the truth of the underlying matter.”94  
Unlike with the discovery of information that the testifying expert considers under Rule 26, 
otherwise inadmissible evidence may not be elicited from the testifying expert on cross 
examination unless the “testifying expert bases his present opinion on, or testifies directly from” 
the inadmissible evidence, e.g. the report of a consulting expert.95  Thus, counsel faced with an 
opposing counsel’s attempt to de facto introduce inadmissible evidence through an expert should 
object, not only on the basis that the evidence is inadmissible, but on the basis that the testifying 
expert did not actually rely on the inadmissible evidence in forming his opinion, thereby 
obviating, perhaps, the need to actually hear what the inadmissible evidence is because it does 
not matter what such evidence is if it was not relied upon by the testifying expert.96
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3. Discovery of Underlying Data Used by Expert 

The discovery of the data and information used by a testifying or consulting expert is 
governed by Rule 26 of the Federal Rules of Civil Procedure, and is discussed in detail in part II 
of this article.  A party may discover any and all of the information considered by a testifying 
expert in forming his opinion.  Indeed, the opposing party has an affirmative duty to disclose any 
and all such information as part of its Rule 26 disclosures and may be sanctioned for any failure 
to do so.  With respect to discovery of the underlying data used by a consulting expert, the 
general rule is that the work-product privilege (or the version thereof embodied by Rule 
26(b)(4)(B)) protects from discovery the opinions, reports, etc. of the consulting expert, although 
this general rule is subject to certain important exceptions discussed in greater detailed above. 

C. QUALIFICATION OF EXPERT 

1. Court as Gatekeeper / Duties of Court 

The trial court’s role in the admission or exclusion of expert testimony is likened to that 
of a gatekeeper.  It is the court’s duty to prevent the admission of unreliable or irrelevant 
evidence so as to avoid poisoning the fact finder with such evidence: “[t]he objective of the 
gatekeeper requirement is to make certain that an expert employs in the courtroom the same level 
of intellectual rigor that characterizes the practice of an expert in the relevant field.”97  The role 
of the trial court is to “ensure that only reliable and relevant expert testimony is presented to the 
jury.”98  Although case law has developed certain well defined factors to guide the issue of 
whether an expert’s testimony is reliable and relevant, the trial court retains significant discretion 
in ruling on the admissibility of expert testimony and is reviewed by the Fifth Circuit for an 
abuse of such discretion.99

This does not mean, however, that the trial court is to decide whether the expert is correct 
or not in his conclusions.  As the Fifth Circuit has cautioned, “experts sometimes reach different 
conclusions based on competing versions of the facts . . . [the rules are] not intended to authorize 
a trial court to exclude an expert’s testimony on the ground that the court believes one version of 
the facts and not the other.”100  As further explained by the Fifth Circuit,  

It bears reminding that the trial court’s role as gatekeeper [ ] is not intended to 
serve as a replacement for the adversary system.  Rather . . . vigorous cross-
examination,  presentation of contrary evidence, and careful instruction on the 
burden of proof are the traditional and appropriate means of attacking shaky but 
admissible evidence.  Thus, while exercising its role as a gate-keeper, a trial court 
must take care not to transform a Daubert hearing into a trial on the merits.  In 
this case, we conclude that the standard of reliability that the district court applied 
to Dr. Coco’s testimony was overly stringent.  The fact-finder is entitled to hear 
Dr. Coco’s testimony and decide whether it should accept or reject that testimony 
after considering all factors that weigh on credibility, including whether the 
predicate facts on which Dr. Coco relied are accurate.101

Thus, counsel should remember that the gatekeeper role of the court is not to address the truth or 
accuracy of a particular expert opinion, but rather to address the basic reliability of such opinion 
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while the fact finder ultimately determines truth and accuracy.  Accordingly, the arguments that 
counsel should use to address admission of expert testimony may not necessarily be the same 
that counsel should use to attack the accuracy of such testimony.  

2. Daubert and its Progeny 

Prior to the Supreme Court’s 1993 decision in Daubert, many courts applied the “general 
acceptance test” for the admissibility of expert testimony as set forth in the 1923 Frye opinion.102  
Under Frye, an expert opinion was admissible if it was based upon techniques and principles that 
were “well recognized” in the expert’s field of expertise.103  Reviewing the text of Rule 702 and 
noting its “general approach of relaxing the traditional barriers to opinion testimony” in the form 
of the “general acceptance test,” Daubert squarely rejected any continuing reliance on Frye or on 
the “general acceptance test” and held that “the Frye test was displaced by the Rules of 
Evidence.”104

Notwithstanding its abrogation of Frye, the Court did not abrogate the trial judge’s 
general duty to “ensure that any and all scientific testimony or evidence admitted is not only 
relevant, but reliable.”105  The Court recognized that whether expert testimony is reliable 
depends on a case by case analysis, and is accordingly incapable of a precise definition.  The 
Court did, however, identity certain factors that may help guide the inquiry, including:  

(1) testing – whether a theory or technique underlying the expert’s opinion has been, or is 
capable of, empirical testing;  

(2) peer review and publication – “publication (or lack thereof) in a peer reviewed journal 
will be a relevant, though not dispositive, consideration in assessing the scientific validity 
of a particular technique or methodology on which an opinion is premised”; not 
dispositive because the Court recognized that some theories or techniques may be “too 
new, or of too limited interest to be published”;  

(3) error rates – “in the case of a particular scientific technique, the court ordinarily should 
consider the known or potential rate of error”; and 

(4) acceptability – while disapproving of Frye’s general acceptance test as dispositive, the 
Court nonetheless found that general acceptance has a place under Rule 702: “acceptance 
can be an important factor in ruling particular evidence admissible, and a known 
technique which has been able to attract only minimal support within the community  
may properly be viewed with skepticism.106 

The Supreme Court expressly limited Daubert to expert opinions based on “scientific 
knowledge.”107  With its 1999 opinion in Khumo Tire, however, the Court left no doubt that its 
Daubert opinion and the principles enunciated therein apply “to all expert testimony.”108               

With respect to the qualification of an expert, Daubert and the Rules make it clear that it 
is not only the expert that must be qualified, but it is also the expert opinion itself that must be 
qualified.  As is well recognized by case law, nothing in Daubert or the Rules requires a court 
“to admit opinion evidence which is connected to existing data only by the ipse dixit of the 
expert.”109  An expert may be highly respected in his field; may have published numerous 
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articles that have been reviewed by his peers; and may have been honored with a multitude of 
academic distinctions, but it is not enough for such an expert to provide an opinion which is 
based on nothing more than the expert beating his chest and pontificating: ‘I’m a genius, and 
that’s my genius opinion’ .  Daubert and the Rules require more; they require, at a minimum, 
that the opinion is empirically and rationally connected to existing data.110  In fact, some courts 
have suggested the expert’s potential lack of personal achievement, as opposed to his opinion’s 
lack of qualification, is an issue that should be considered by the fact finder as an issue that goes 
to weight and credibility.111  Nevertheless, a professional education is not a prerequisite to 
qualification as an expert.  As provided for by Rule 702, and as held by the Fifth Circuit, a 
witness may qualify as an expert based on practical experience.112

Even if the expert applies the proper methodology, but an incorrect factual premise, a 
court may exclude the expert’s opinion.  Similarly, Rule 702 requires that the expert testimony 
assist the trier of fact to understand or to determine a fact in issue.113  Even an absolutely valid 
expert opinion is inadmissible if it does not assist the trier of fact.  Daubert included an example 
of this distinction: 

The study of the phases of the moon, for example, may provide valid scientific 
knowledge about whether a certain night was dark, and if darkness is a fact in 
issue, the knowledge will assist the trier of fact.  However (absent credible 
grounds supporting such a link), evidence that the moon was full on a certain 
night will not assist the trier of fact in determining whether an individual was 
unusually likely to have behaved irrationally on that night. Rule 702’s helpfulness 
standard requires a valid scientific connection to the pertinent inquiry as a 
precondition to admissibility.114

3. Challenges to Qualification 

The primary issue that every litigator must remember is that an otherwise valid objection 
to the qualification of an expert, or to the admission of expert testimony, may be waived if not 
timely asserted.115  As provided by Evidence Rule 103: 

Error may not be predicated upon a ruling which admits or excludes evidence 
unless a substantial right of the party is affected, and . . . [i]n case the ruling is one 
admitting evidence, a timely objection or motion to strike appears of record, 
stating the specific ground of objection, if the specific ground was not apparent 
from the context.116

A Daubert objection may not be made for the first time on appeal.117  Moreover, absent a timely 
objection, a trial court has no independent duty to insure the qualification of opinion testimony. 

A party may choose from several available mechanisms to challenge the qualification of 
an expert, unless a scheduling order or local rule provides an applicable timeline and mechanism 
for objecting to the qualification or admission of expert testimony.  Normally, a party files a 
motion to exclude expert testimony, a motion in limine, or a motion objecting to the use of the 
expert at trial.  However the motion is styled, it is, in essence, a Daubert motion; a motion that 
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challenges the qualification or admission of expert testimony based on Rule 702 as applied by 
Daubert.   

If permitted by the scheduling order and the local rules, especially in smaller trials or at a 
hearing on a motion, a party may wish to wait until the hearing itself to challenge expert 
testimony.  In this respect, the party may take the expert on voir dire before the expert testifies to 
insure that the expert is qualified, or the party may wait until after the expert offers an opinion 
before challenging such opinion based on information revealed through cross-examination.  In 
fact, one potential benefit of waiting until the hearing to challenge the qualification of an expert 
(once again, only if permitted by a scheduling order) is to catch the other side by surprise and 
perhaps unprepared.  If the challenge is successful, the other side will not have the ability to find 
another expert.   

Alternatively, some practitioners feel that perhaps the most strategic challenge to an 
expert is not a Daubert challenge at all.  A party may know well in advance that the opponent’s 
expert is completely unqualified, and that the party would likely prevail on a Daubert motion.  
Nevertheless, the party may forgo such objection and permit the opponent to introduce the  
expert testimony.  Thereafter, on cross examination, the party may proceed to undercut the 
expert’s opinion without actually having moved for the exclusion of the opinion.  In certain 
situations, this strategy can have two very effective results.  First, the opposing party may not 
know in advance the weaknesses of their expert’s opinion; and second, it is sometimes more 
effective to permit a judge to hear unreliable evidence, and then to discredit the evidence, 
because the judge may find himself questioning other evidence introduced by such party. 

4. Special Considerations of Expert Qualification in Bench Trials 

While the rules applicable to the qualification of an expert are the same in bench trials as 
they are in jury trials, it nevertheless appears that certain practical and perhaps sometimes 
unstated differences exist with respect to bench trials – an issue that becomes all the more 
important in bankruptcy where the vast majority of matters are tried to the bench.  The paradox is 
simple: if it is the purpose of the judge’s gatekeeping role to prevent poisoning the fact finder 
with unreliable or unduly prejudicial testimony, yet the judge must hear such testimony in the 
context of a Daubert motion, voir dire, or other expert qualification procedure, then, 
theoretically, hasn’t the judge as the fact finder been poisoned?  Should the judge recuse 
himself? 

Clearly, this result is neither desirable nor realistic.  Perhaps somewhat paternalistically, 
the law presumes that a judge will ignore inadmissible or unreliable testimony despite hearing 
such testimony, whereas the likelihood that a juror could do the same is less, thereby requiring a 
gate keeper.  This, however, begs the question of why a bankruptcy judge, as the finder of fact, 
should ever need to conduct a Daubert hearing or otherwise address the qualification of an 
expert.  After all, if a purported expert opinion is unreliable, opposing counsel can bring such 
deficiency to light through cross-examination or through the use of his own expert – and the 
judge can ignore the testimony offered by the patently unqualified expert (whereas a juror may 
not be able to do so).    
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Generally speaking, two basic and sometimes countervailing rules and policies govern 
the qualification and admissibility of expert witnesses: the expert testimony must assist the trier 
of fact, i.e. it must be reliable, and the expert testimony must not be unduly prejudicial.118  When 
trial is before the bench, both of these considerations diminish.  As noted by the District of 
Columbia Circuit,  “[t]he district court was the sole factfinder in this case and thus particularly 
well-suited to make the determination as to whether expert testimony would be ‘helpful.’”119  
“When the role of the gatekeeper to admit or exclude evidence (the judge) and the role of the 
factfinder to assess and weigh the evidence that was admitted (the jury) are one and the same, the 
judge who becomes the factfinder as well as the gatekeeper must be given great deference.”120  
Moreover, a bankruptcy judge is under no obligation to rule based on the testimony of an expert 
– even the unrebutted testimony of an expert.  As explained by one bankruptcy judge, the court 
“is not bound to accept the values contained in the parties’ appraisals; rather, it may form its own 
opinion of the value of the subject property after considering the appraisals and expert 
testimony.”121

Litigators are naturally concerned about the introduction of inadmissible and hostile 
evidence if for no other reason than to protect the record.  But, litigators may frequently find that 
bankruptcy judges admit obviously inadmissible opinion or expert testimony.  While bankruptcy 
judges differ, it has been the experience of some bankruptcy practitioners that a bankruptcy 
judge may admit expert evidence that the bankruptcy judge knows to be inadmissible, if for no 
other reason than to give the litigant the impression of ‘his day in court,’ and if for no other 
reason than to avoid a potential basis for appeal.  Indeed, if the judge admits patently 
inadmissible expert evidence, yet rules for the other side, neither side is likely to appeal the 
judge’s evidentiary ruling.  Moreover, what appellate court would reverse a judge’s ruling with 
respect to a questionable expert opinion if the judge specifically states on the record or in his 
opinion that he placed no reliance whatsoever on such opinion?   

D. USE OF LAY OPINION TESTIMONY 

The Federal Rules of Evidence permit a witness to present an opinion notwithstanding 
the fact that such witness has not been qualified as an expert under Rule 702, in which case such 
witness is referred to as a lay witness, and in which case the lay witness’ opinion is referred to as 
a lay opinion.  In this respect, Rule 701 provides the following: 

If the witness is not testifying as an expert, the witness’ testimony in the form of 
opinions or inferences is limited to those opinions or inferences which are (a) 
rationally based on the perception of the witness, (b) helpful to a clear 
understanding of the witness’ testimony or the determination of a fact in issue, 
and (c) not based on scientific, technical, or other specialized knowledge within 
the scope of Rule 702. 

Additionally, the Fifth Circuit has made it clear that lay opinion testimony admitted under 
Rule 701 may go to the ultimate issue or fact in the case just as testimony admitted under Rule 
702.122
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1. Basis for Formation of Lay Opinion 

Rule 701 requires that the lay opinion be reached without resort to any specialized 
knowledge, and that such lay opinion could accordingly be reached by any ordinary person.123  If 
specialized knowledge is required, the witness should testify as an expert qualified under Rule 
702.  The lay opinion must be based on the “perception of the witness.”  This can become a 
tricky issue given possible disagreement over the meaning of perception: is a lay onion, based on 
second hand information, inadmissible as not having arisen as a result of the witness’ 
perception?  An expert qualified under Rule 702 may include hearsay and second hand 
information as bases for the formation of his opinion.124  A lay opinion, however, may not.   

As determined by the Fifth Circuit, the witness offering a lay opinion “must have 
personal knowledge of the facts from which the opinion is said to derive.”125  Thus, unlike the 
case with an expert qualified under Rule 702, the lay opinion may not be based on hearsay.126  
Nor may the lay opinion be based on speculation or conjecture: “speculative opinion testimony 
by lay witnesses – i.e., testimony not based upon the witness’s perception – is generally 
considered inadmissible.”127

In addition to the requirement that the witness offering a lay opinion have personal 
knowledge of the facts from which the opinion derives, the Fifth Circuit imposes two further 
requirements: a rational connection must exist between the opinion and the facts upon which it is 
based; and the opinion must be helpful, either in understanding the testimony or in determining a 
fact in issue.128   With respect to there being a rational connection between the opinion and the 
perceptions, the Fifth Circuit has elaborated by specifying that “the opinion must be one that a 
normal person would form from those perceptions.”129

Aside from the question of the admissibility of lay opinion testimony is the separate issue 
of the weight to be accorded such opinion.  In this respect, a bankruptcy court is not bound to 
rule based solely on lay opinion testimony, even if uncontraverted.  Thus, where the court 
concludes that the lay witness offered an opinion “just pulled out of the air,” the court is certainly 
free to accord little if no weight to the opinion.130  A lay opinion is therefore susceptible to the 
same type of credibility scrutiny applied to the expert opinion – even more so, perhaps, given the 
frequent self-serving nature of lay opinion.  Counsel offering lay opinion should accordingly 
advise the witness to be prepared in advance for questions concerning the basis of the opinion 
and should be prepared to answer with something more than a naked assertion to the effect that 
‘that’s just my opinion.’  For example, a debtor may wish to introduce tax or insurance appraisals 
of his property (if admissible) in an attempt to elevate his opinion from one admissible solely 
under Rule 701 to one more readily recognized under Rule 702. 

2. Valuation Issues 

One of the most common uses of lay opinions in bankruptcy deals with valuation issues.  
In this respect, the law in the Fifth Circuit is that an owner of property may testify as to his 
opinion of the value of such property.131  This principle may apply even though the owner is the 
president of a corporation that actually owns the property in question.132  Thus, especially in 
Chapter 7 consumer cases, and in Chapter 12 and Chapter 13 cases, where the debtor most likely 
does not have the resources to hire an expert appraiser, the debtor will frequently offer his 
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opinion as to the value of property as the sole evidence in response to, e.g., a motion to lift the 
stay. 

The general principle that an owner may testify as to the value of property is not based 
solely on Rule 701.  Instead, this principle overlaps with Rule 602, which provides that a witness 
may testify regarding matters within personal knowledge, and with Rule 702.  With respect to 
Rule 602, the value of property may be within the personal knowledge of the owner if, for 
example, the owner recently purchased the property and neither economic fluctuations nor 
depreciation is a factor.  The owner may also qualify as an expert under Rule 702 even though 
the owner may have no specialized scientific knowledge on valuation.  As noted by the Advisory 
Committee’s Note to Rule 702, within the scope of the rule “are not only experts in the strictest 
sense . . . but also the large group sometimes called ‘skilled’ witnesses, such as bankers or 
landowners testifying to land values.”  Indeed, the owner of a homestead will frequently keep 
abreast of the selling prices of homes in his area and of the general housing market and may 
thereby obtain a certain degree of specialized knowledge, albeit on a micro-economic level.  For 
this reason, though, a court should normally not permit a lay witness to offer an opinion 
regarding the value of property outside his micro-economic sphere. 

As suggested above, a separate question which frequently arises in the context of lay 
opinions as to the value of property concerns the admissibility of hearsay or other inadmissible 
evidence that may form the basis of the lay opinion.  This issue is different from the question of 
whether the lay opinion may be based on hearsay evidence; rather, the issue elevates the hearsay 
evidence one step further – to de facto admissibility.  An expert qualified under Rule 702 
generally may include otherwise inadmissible evidence as part of his testimony for the limited 
purpose of explaining his opinion.  With valuation, a true expert may, for example, testify that he 
consulted neighbors who described the state of the debtor’s property and the debtor’s care 
thereof, or that he consulted local newspapers for the prices of similar properties.  Similarly, a 
debtor may testify on cross-examination that his opinion is based on hearsay or other 
inadmissible evidence.  Unlike with the case of an expert qualified under Rule 702, where 
counsel can do little to prevent the introduction of inadmissible evidence, counsel may be able to 
use the debtor’s use of such inadmissible evidence to exclude his opinion. 

In this situation, counsel may wish to consider taking one of two positions.  First, as 
discussed above, a witness may offer a lay opinion only if it is based on the witness’ personal 
knowledge, meaning that a lay opinion may not be based on hearsay.  Thus, counsel may wish to 
object to the debtor’s valuation of his property as being outside the scope of admissibility under 
Rule 701.  Alternatively, recognizing that a debtor may testify as to the value of his property 
under Rule 701 or Rule 702, and that an opinion admissible under Rule 702 may be based on 
inadmissible evidence, counsel should attempt to argue that: (1) the debtor’s opinion is based on 
hearsay; (2) therefore the debtor must be qualified, if at all, under Rule 702 to provide such 
opinion; (3) therefore, as an expert testifying under Rule 702, the debtor was obligated under 
Rule 26 of the Federal Rules of Civil Procedure to provide the necessary disclosures regarding 
his opinion.  Since the debtor most likely would not have provided the required disclosures, 
counsel should the argue that the debtor’s failure to disclose the fact that he will testify as an 
expert, and his failure to disclose the data underlying his opinion, is prejudicial and that Rule 37 
accordingly requires the exclusion of the debtor’s opinion.  

19 



 

3. Plan Confirmation Issues / Feasibility  

The plan confirmation hearing is, to a large degree, an evidentiary hearing where the plan 
proponent must meet a factual burden vis a vis the requirements of confirmation.  Since evidence 
must be introduced to meet such burden, issues will often arise as to the type of witness needed 
to provide such evidence.  The use of lay opinion testimony in this regard  depends on the 
complexity of the particular plan confirmation issue in question.  There is little need, for 
example, for a Chapter 13 debtor to offer expert testimony in the plan confirmation process.  The 
Chapter 13 debtor may, either under Rule 602 or Rule 701, testify as to value of his non-exempt 
assets to prove that creditors will obtain a greater return under the plan than under Chapter 7.  
The Chapter 13 debtor may likewise testify either under Rule 602 or 701 as to what his monthly 
expenses and income are, and hence what the amount available to fund a plan is.   

Similar issues in the context of Chapter 11, however, may require opinions over and 
above those admissible under Rule 701, depending on the size and complexity of the debtor and 
of the plan.  A liquidation analysis may be fairly straightforward, if the debtor owns one item of 
tangible property, the value of which the debtor’s owner may be permitted to provide his 
opinion.  Conversely, if the debtor owns intangible assets, such as accounts receivable, expert 
testimony may be required.  In affirming the bankruptcy court’s confirmation order where the 
value of an intangible asset was at issue, the Fifth Circuit placed great emphasis on the expert 
opinions introduced regarding such value: 

The bankruptcy court heard testimony from several other experts on the value of 
the corporate lawsuit. Also, the debtors called three attorneys, Mr. Boyd, Mr. 
Hytken, and Mr. Sheldon, who testified as to the value of the lawsuit. In addition 
to the testimony of Trustee Stewart, who was an attorney actively involved in the 
Texas Extrusion bankruptcy proceeding, the proponents of the Plan called Mr. 
Price, an attorney from Trustee Stewart’s law firm whom Mr. Stewart had earlier 
consulted in valuing the corporate lawsuit. The court also heard the testimony of 
Richard Pickens and had the benefit of examining numerous exhibits submitted 
by the parties.133  

With respect to feasibility, no expert testimony should be required if the plan proponent 
testifies under Rule 602 that the plan is a liquidating plan and that all of the cash required to fund 
the plan has already been collected.  However, if the plan proposes to provide notes payable over 
a period of years, and is therefore dependant on future cash flow, or if a liquidating plan is based 
on projections of the proceeds of future sales, an expert opinion may be required to prove 
feasibility.  The Ninth Circuit, for example, found it important that a plan proponent presented 
evidence by way of “experts [who] testified that the Debtor’s assets are attractive and in 
demand.”134  An expert may also be required to rebut the debtor’s opinion under Rule 701 as to 
feasibility: “[t]his Court has reviewed the testimony of the Government’s agricultural market 
expert regarding the yields, prices and costs which debtors can expect and finds that it provides 
an ample basis . . . to deny confirmation on the basis of § 1129(a)(11).”135  The present value 
analysis is an issue that may particularly require the testimony of an expert.136

Two additional points are worth mentioning.  First, it is difficult to envision how a party 
objecting to confirmation on factual grounds could introduce evidence as to the requirements of 
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confirmation without the use of an expert, since such objecting party is unlikely to have personal 
knowledge of many of the issues.  Second, the plan proponent may find itself denied 
confirmation because the court – which has an independent duty to insure compliance with all 
plan confirmation requirements – may not be satisfied that evidence introduced by a non-expert 
sufficiently meets the plan proponent’s burden of proof, especially with respect to factual issues 
that are outside of personal knowledge or that are outside of the average person’s abilities to 
render an opinion:  

the values which the debtors would ask the court to accept as the minor premise 
of this inexorable logic are . . .  nearly 40% lower than the values which they 
admitted their property to have when they filed their petition for relief only some 
10 months ago. Their explanation for this vast difference is that there has been a 
literal ‘crash’ in the value of farm property over the course of the intervening 10 
months. But, in the absence of some truly expert testimony on this issue, the court 
could not conclude that such a drastic reduction in the value of farm property has 
taken place.137

Thus, even where confirmation is not contested, and even where rebuttal evidence is not 
expected, a plan proponent may wish to offer expert testimony on those issues that typically 
require the testimony of an expert to prove. 

IV. STRATEGIC USES OF EXPERTS IN BANKRUPTCY 

A. REQUIREMENTS IMPOSED BY THE BANKRUPTCY CODE 

1. Court Approval of Employment – When it is Required; When it is Not 

Section 327 of the Bankruptcy Code requires court approval of professionals employed 
by the estate, thereby raising the issue of whether an expert witness is a professional, the 
retention of whom requires court approval.138  In this context, the majority of courts hold that an 
expert witness is not a professional within the meaning of Section 327.139  As aptly explained by 
one bankruptcy court: 

In order to be considered a professional person within the meaning of § 327, it is 
not enough that the party be a professional by education or training. Instead he or 
she must also play an integral role in the administration of the bankruptcy case. 
The professional could assist the trustee with important activities, such as 
obtaining post-petition financing, negotiating creditor claims or formulating a 
plan of reorganization. It is these types of activities that rise to the level necessary 
to be considered a professional person under § 327(a). In the instant case, the 
experts employed by Special Counsel merely assisted her with the prosecution of 
the State Court Action. These experts in no way assisted the Trustee with the 
administration of the bankruptcy case. Therefore,  . . .  these experts were not 
professional persons within the meaning of § 327(a).140

Case law therefore draws a distinction between professional hired by the estate for 
purposes of reorganization or liquidation, and professionals hired by the estate to serve as expert 
witnesses.  Furthermore, the estate’s other professionals, such as the trustee’s counsel or special 
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counsel, likewise may retain an expert witness without the necessity of court approval.141  This is 
due, in part, to the fact that the employment of counsel and special counsel itself requires court 
approval under Section 327.  Such approval is required in part because the position carries with it 
responsibility and discretion to effectively carry out necessary litigation. These responsibilities 
include engaging necessary expert witnesses for the litigation.”142

Added to the general view that an expert witness is not typically a professional within the 
meaning of section 327 is the policy view that: 

It seems somewhat improper for the Bankruptcy Court to be intimately involved 
in directing and overseeing litigation which is to be brought before it, or before 
the District Court. The Trustee and the Attorney for the Trustee are in a better 
position to evaluate the merits and the possible return to the estate. It therefore 
appears that this is an area where the Court should maintain some discrete 
distance if there are not countervailing factors requiring the Court’s intrusion. In 
this way, the Court may avoid the appearance of impropriety, partiality, or 
influence.143

Moreover, requiring court approval for the retention of an expert witness “could lead to possible 
abuse.”144  An adverse party would have advance knowledge of the estate ‘s expert witness, and 
an adverse party may even have a say in the retention of the estate’s expert witness, thereby 
raising serious concerns over what is best for the estate and what is best for such adverse 
party.145

At least one opinion has indicated that a potential conflict that may exist between an 
expert witness and the estate, such as would preclude employment of the expert witness as a 
professional under Section 327, nevertheless does not disqualify the witness as an expert hired 
by the estate solely as a testifying expert because, since approval of such employment is not 
required under Section 327, the rigorous standards of Section 327 as to eligibility for 
employment by the estate do not apply.146

A minority of courts suggest that, in the limited instances where the expert witness is 
retained directly by the trustee, as opposed to the trustee’s counsel, or where the expert witness 
has a direct contractual relationship with the trustee, court approval of the expert witnesses’ 
retention may be necessary.147  Additionally, where the expert assumes a role above that of a 
witness and instead becomes an advisor for the estate, it is more likely that the expert will be 
viewed as a professional within the meaning of Section 327 thereby requiring court approval of 
employment, even though the expert may also be expected to testify as an expert witness.148   

But, where the expert witness has a contractual relationship with the trustee’s counsel, i.e. 
the expert witness was retained solely by the counsel and is to be paid by counsel, the concerns 
raised by the minority are not applicable.149  This raises the interesting question of which party, 
the estate or the estate’s counsel, is contractually obligated to pay the expert witnesses’ fees and 
expenses.  An attorney may not retain an expert witness on a contingency fee basis.  Yet, the fee 
arrangement of court-approved counsel may be likened to a contingency fee, inasmuch as court-
approved counsel under Section 327 requires court approval for the payment of services.  If such 
counsel enters into a contact with an expert witness whereby the expert witness is to be paid only 
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if counsel is paid, has counsel violated the prohibition on retaining an expert on a contingency 
fee basis? 

Despite the apparent lack of any published opinion addressing the application of Section 
327 to the retention of expert witnesses, in the Fifth Circuit, practitioners may find that local 
rules and procedures and some bankruptcy judges consider expert witnesses to be professionals 
within the meaning of Section 327, therefore requiring court approval of employment.  In 
perhaps the only opinion to have touched upon this issue, the Bankruptcy Court for the Southern 
District of Texas cited with approval a case that stands for the proposition that an expert witness 
is not a professional within the meaning of Section 327.150  However, in the Northern District of 
Texas, General Standing Order 2000-7 provides that: 

A professional employed under § 327 may not employ, and charge as an expense, 
another professional (e.g., special litigation counsel employing an expert witness) 
unless the employment of the second professional is approved by the Court prior 
to the rendering of service.151

Accordingly, counsel is warned that court approval of the employment of expert 
witnesses may be required notwithstanding the majority view and, out of an abundance of 
caution, counsel should consider seeking such approval. 

2. Court Approval of Compensation and Reimbursement 

The fact that an expert witness may be retained by the estate without the necessity of 
court approval under Section 327 does not, however, mean that such expert’s compensation and 
reimbursement of expenses is not subject to the requirements of Section 330, which generally 
mandates court approval of compensation and reimbursement.   

The compensation and reimbursement of expert witnesses is typically considered within 
the context of court approval of the reimbursement of fees requested by an attorney whose 
employment was previously approved by the court under Section 327.  In this respect, “[t]he 
court does not rule on the amounts which [special counsel] owes to each of the experts. That is a 
contractual matter between [special counsel] and each expert over which this court has no 
jurisdiction.  This court will merely decide how much the estate will be permitted to pay to 
[special counsel] by way of reimbursement.”152

With respect to the amount of reimbursement from the estate, Section 330 provides that 
the court may award “reimbursement for actual, necessary expenses.”153  Since the fees and 
expenses of an expert witness are typically viewed as counsel’s expenses, the well developed and 
frequently employed factors and tests set forth by the courts with respect to other categories of 
expenses apply with respect to reimbursement by the estate for the costs of expert witnesses.  
Thus, for example, a court may deny the time spent by a purported legal expert on researching 
the basic law of his purported expertise: “[t]he estate should not have to bear the expense of 
educating an ‘expert’ .”154  The court may also guard against the needles duplication of work; if 
counsel retained two expert witnesses on the same issue, counsel may have to justify the need for 
two such experts before a court will approval reimbursement for both.155
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B. LEGAL EXPERT OPINIONS IN BANKRUPTCY  

1. Legal Opinions in General 

Generally speaking, “[i]t is the function of the trial judge to determine the law of the case. 
It is impermissible to delegate that function to a [fact finder] through the submission of 
testimony on controlling legal principles.”156  Accordingly, expert legal testimony is rarely 
admissible.157  While Rule 702 does not expressly prohibit expert legal testimony, and while 
Rule 704 permits an expert opinion on an ultimate issue, courts recognize that there can be only 
one legal expert in the courtroom: “[t]he danger is that the jury may think that the ‘expert’ in the 
particular branch of the law knows more than the judge – surely an inadmissible inference in our 
system of law.”158  A preferable course when faced with an uncertain question of law is for the 
court to invite a disinterested opinion in the form of a amicus curiae brief.159  

However, notwithstanding the general prohibition on expert legal testimony, much of the 
concerns present with respect to such testimony in the case of a jury trial disappear when the trial 
is to the bench.  In this respect, one may find bankruptcy judges more likely than their non-
bankruptcy counterparts to admit legal expert testimony, especially on foreign or obscure legal 
issues, not necessarily for the purposes of determining the guiding law through the expert’s 
opinion thereon, but rather to point the court to the appropriate source of law and to the 
applicable opinions, with the judge, thereafter, making the determination as to the guiding law.    

2. Legal Opinions on Application of Foreign Law 

One potentially permissible example of the use of expert legal testimony relates to issues 
arising under foreign law.  Courts have recognized that, with respect to foreign law, the legal 
opinion of an expert may indeed be helpful given a court’ s unfamiliarity with, or inability to 
review, foreign law.160  This is an issue that may be applicable to large bankruptcy cases where 
the debtor may have a presence, and therefore potential liability, in numerous jurisdictions 
around the world.  This issue may also be of particular importance in cases filed under section 
304 of the Code (cases ancillary to foreign proceedings).161

The actual determination of foreign law, while a potentially permissible domain of expert 
opinion, is rarely an issue, however, in bankruptcy court.  Many cases based on foreign law are 
presumably adjudicated at the district court level, or else the cases are dismissed, transferred, or 
abstained from for a variety of reasons.162  Nevertheless, the determination of foreign law may 
become an issue with respect to, e.g., contract actions litigated in bankruptcy court but based on 
the law of a foreign jurisdiction.  If the court is called upon to make this type of determination, 
there is no reason why the court should refrain from resorting to an expert legal opinion – if for 
no other reason than to point the court in the proper direction for the source of the foreign law.163  
The court could, and would, always retain for itself the exclusive right to eventually determine 
the foreign law.   

The issue may also arise, for example, in the context of estimating tort claims for plan 
purposes when the tort claims are based on foreign law.  Granted, a bankruptcy judge may be 
able to determine the foreign law, as well as the right of a claimant to recover under such law, 
but how is a bankruptcy judge able to determine an unliquidated claim based on foreign tort law?  
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Unless the judge has litigated numerous tort cases under the foreign law, and has therefore 
experienced numerous court awards, the judge would have no basis from which to estimate the 
amount of the claim under the foreign law. Expert testimony by a witness that has such 
knowledge, however, and who can accordingly estimate the potential award under the foreign 
law, would certainly “assist the trier of fact . . . to determine a fact in issue,” in this case being 
the estimated recovery of the claimant.164  Moreover, in this example, the bankruptcy judge 
would not necessarily be required to determine foreign law.  Rather, the judge would be required 
to determine the applicability of such law to the facts of the case; an issue that is perhaps a mixed 
question of law and fact, but one that certainly contains a factual element. 

A leading case that relied upon expert legal testimony in this respect is Dow Corning.165  
In Dow Corning, the debtor filed a petition under Chapter 11 for the primary purpose of 
addressing thousands of claims arising from alleged tort claims stemming from the debtor’s 
manufacture and sale of silicon-gel breast implants.  The claimants resided in numerous foreign 
jurisdictions and based their claims on the tort laws of such foreign jurisdictions.  The  issue 
before the court was the classification of claims under Section 1122 of the Code; namely, 
whether the claimants – all general unsecured creditors – could be separately classified into 
different unsecured classes based, in part, on the respective tort laws of the foreign jurisdictions. 
Claimants from certain countries would be paid a lesser percentage than claimants from other 
countries, with United States claimants receiving the highest percentage recoveries.  An 
additional issue was whether such separate classification and the recoveries under the plan were 
fair and equitable. 

Dow Corning began by “noting a fairly obvious point upon which there is virtually no 
disagreement: all breast-implant claims, both domestic and foreign, are substantially similar . . . 
The real question is whether there is a legitimate reason for classifying breast-implant claims in 
three separate classes . . . the answer to this question is yes.”166  The legitimate reason for the 
separate classification in Dow Corning was the differing abilities of the internationally diverse 
claimants to recover differing amounts from their foreign legal systems on what were, 
essentially, identical alleged injuries, i.e. a claimant in country x may recover only 25% of the 
amount that a claimant with identical injuries may recover in the United States.  Thus, the lesser 
recovery to the foreign claimant was fair and equitable, because such foreign claimant would be 
entitled to a lesser recovery under his legal system.   

The court admitted the expert testimony of several witnesses who were qualified as 
experts on foreign laws and on the recoveries under such laws.167  One legal expert, for example, 
testified that the factors leading to lower tort awards in foreign legal systems include: 

the availability of strong social security system payments in foreign countries; 
that most tort cases in foreign countries are tried by judges, not juries; that 
punitive damages are typically not available in foreign countries or are available 
in only limited instances; that foreign countries lack American-style contingency 
fees; that foreign countries exhibit lower tort awards, and different, less plaintiff-
friendly standards of liability; that cultural factors in foreign countries lead to a 
diminished propensity to litigate; that more plaintiffs proceed in foreign countries 
on a pro se basis; and that significant weight is given in foreign countries to semi-
official medical reports completed at the direction of the government.168
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Also revealing is the reason why the Dow Corning Court rejected comparable expert legal 
opinions from the objecting parties’ witnesses: “[t]he foreign objectors’ witnesses were also 
unhelpful in this regard. For instance, the Shainwald Claimants presented the testimony of 
Edward Kellogg.  It was apparent on cross-examination that Mr. Kellogg has minimal practice 
experience in the English tort system, and minimal knowledge of average recovery amounts in 
the English tort system.”169   

The court did not rely on the legal experts so much for an opinion as to what the foreign 
law was, but on the application of such law vis a vis real and hypothetical claimants – the kind of 
opinion that requires experience and that is arguably factual in nature.  A court armed with 
sufficient resources and a good law clerk may be able to find that a silicone-gel implant claimant 
in country x may be able to recover an unlimited amount of damages from the judge.  But how, 
other than through expert testimony, could a bankruptcy judge that has never litigated a similar 
case in the foreign country know the likely amount that the foreign judge would award?  While 
Dow Corning relied on expert legal testimony to provide this information in the context of plan 
classification and plan confirmation, legal opinions on foreign law and on foreign recoveries are 
equally as appropriate and necessary in other bankruptcy related issues, chief among which 
perhaps is the estimation of claims for plan purposes. 

3. Claims Estimation 

While not directly at issue in Dow Corning, Dow Corning nevertheless provides the 
obvious example of the use of expert legal testimony with respect to the estimation of a claim 
subject to liquidation under foreign law.  This principle, however, is not limited to an application 
of foreign law, but applies instead to the estimation of claims subject to domestic law – an area 
that an expert is typically prohibited from encroaching upon. 

In this respect, bankruptcy courts (and district courts) frequently permit expert testimony 
with respect to the estimation of contingent and unliquidated claims under Section 502(c) of the 
bankruptcy code.  Indeed, it is difficult to envision how a court could otherwise reasonably 
estimate mass tort claims.  For example, courts have resorted to the use of experts to estimate 
present and future mass asbestos and mass Dalkon Shield claims.170

With respect to the estimation of mass claims under Section 502(c), courts do not accept 
expert testimony for the purpose of proving or estimating the validity of any given claim, e.g. an 
expert testifying that the debtor was negligent with respect to the manufacture of a product.  
Rather, courts rely on expert testimony that blends legal, statistical, and factual issues to arrive at 
an estimation of the value of any given claim, or on the aggregate value of a number of claims, 
i.e. assuming the debtor’s negligence in designing a product, what would be the likely value of 
the resulting tort claims.171 As noted by one court, “large numbers of asbestos tort claims are 
routinely analyzed and their value estimated by experts on the basis of epidemiology and 
statistics.”172  When estimating mass tort claims, “the bankruptcy court would estimate [ ] total 
liability by statistical means. It could employ epidemiological studies to determine the future 
incidence of asbestos-related disease, and then study the data from the 3,500 claims against [the 
debtor] that have already reached judgment or settlement to determine the average cost of each 
claim. “173  
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Thus, when estimating certain claims under section 502(c), the court must consult 
numerous potential sources and must analyze potentially thousands of records and then, from 
such empirical bases, construct a statistical model.  Clearly, this kind of undertaking is outside 
the scope and the resources of the average court, but it is exactly the type of undertaking where 
expert witnesses can play – and in fact must play – a crucial role.  Whether such expert opinions 
are legal opinions, or are better classified as statistical or mathematical opinions, is irrelevant – 
they are admissible and even required.174

Examiner Reports 

Pursuant to Section 1104(c) of the Bankruptcy Code, the court has the power to appoint 
an examiner “to conduct such an investigation of the debtor as is appropriate.”175  The examiner 
typically prepares and files a report detailing his findings.176  The question may arise, therefore, 
whether the examiner qualifies as an expert such that he may offer his opinions and report in the 
form of testimony.  Case law provides little guidance on this issue, although the little case law 
that exists suggests that the default position (i.e., absent court order) appears to be that the 
examiner’s report does not have the evidentiary effect of an expert’s report or opinion.177   

One court has suggested that a bankruptcy court-appointed expert under Rule 706 of the 
Rules of Evidence would lack the investigative powers of an examiner.178  Yet, in that case, the 
court sua sponte appointed an examiner.179  It is somewhat curious that the court did not appoint 
the examiner both under Section 1104 of the Bankruptcy Code and under Rule 706 – an 
examiner and a court-appointed expert.  In that opinion, however, the court was not necessarily 
interested in receiving expert opinions or expert testimony.  Rather, the court was interested only 
in “an independent investigation to develop information which is essential to the court’s 
evaluation of the confirmation requirements and the debtor’s good faith.”180

It appears likely that an examiner would not be qualified to testify in the form of an 
opinion under Rule 701 because the examiner would not have personal knowledge of the 
documents examined and because, unlike a trustee, an examiner would not succeed to the legal 
status of speaking with ‘personal knowledge’ for the debtor.  However, there appears to be no 
explicit bar against the examiner qualifying as an expert witness under Rule 702 which permits 
the expert to form an opinion based on inadmissible evidence (assuming that the examiner is 
otherwise qualified to offer the opinion).  In one case where the court appointed an examiner, the 
court, albeit without saying so, de facto appointed the examiner an expert under Rule 706 or else 
a priori considered the examiner an expert: 

The court also needs aid in understanding some of the rather arcane concepts 
employed in the utility rate-setting regulatory world in order to properly perform 
its duties. The court is really caught between two complete legal systems and will 
need the examiner as an interpreter if nothing else, i.e., the court perforce has to 
act with the concepts coming not only from the reorganization world but also 
from the utility regulatory world. . .  The examiner will be useful, either directly 
or through counsel, in literally examining witnesses from a neutral, disinterested 
standpoint so that the record is clear and understandable to non-experts including 
this court.181
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While the court’s proposed use of the examiner arguably crosses the threshold between 
permissible investigator and potentially impermissible special master, this case clearly stands for 
the proposition that the examiner may be used by a court as an impartial expert so as to explain 
the issues and facts to the fact finder – the very definition of an expert qualified under Rule 702 
or under Rule 706.  

However, there are arguments against the wisdom of clothing an examiner with the 
powers of an expert under Rule 702.  First, as suggested above, it is not entirely clear that a 
bankruptcy court has the authority to appoint a special master to determine complicated or arcane 
issues.  Such is not even the purpose of an examiner because the expertise of the examiner on 
such an issue, e.g. public utility pricing structures, has little to do with the investigation of the 
debtor and its affairs.  Appointing an examiner to act as the expert witness for the court would, in 
effect, be appointing a special master because the court would likely place more faith in the 
examiner given his supposed impartiality.  Additionally, one of the key purposes of an examiner 
is to enable someone whose impartiality is beyond doubt to provide an honest and unbiased 
review.  For this reason, for example, an examiner is per se prohibited from serving as a Chapter 
11 trustee or a Chapter 7 trustee in the case; the suggestion that the potential of serving as trustee 
may taint the examiner’s report to recommend the appointment of a trustee, might raise serious 
doubts as to the report’s impartiality given the examiner’s interest in potentially becoming the 
trustee.182  The same situation could potentially arise were the examiner permitted to testify as an 
expert.  The argument could be made that, in such a situation, the examiner may taint his report 
so as to make it particularly useful to one of the parties in the hope that such party would 
thereafter pay the examiner hundreds of dollars per hour to testify as its expert. 
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